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When Is A Party-Appointed Appraiser 'Disinterested'?
Law360, New York (October 21, 2014, 3:01 PM ET) --

Most property insurance policies contain a provision that allows either the
insurer or the insured to demand appraisal when the parties fail to agree on
the amount of a loss. Appraisal provisions generally require each party to select
a “competent and disinterested” appraiser, who in turn selects a “competent
and disinterested” umpire. Together, the appraisal panel determines the
amount of the insured’s loss — they do not determine coverage or interpret
the policy.

While the party-appointed appraisers must be “disinterested,” insurers and
insureds may expect that party-appointed appraisers are not necessarily
neutral and, in fact, will act as an advocate on their clients’ behalf. But even so, N

there are limits on who parties can appoint as their disinterested appraiser, as Scott G. Johnson
illustrated by the recent case of Florida Insurance Guaranty Association v.

Branco, No. 5D13-2929, 2014 Fla. App. LEXIS 14602 (Fla. Dist. Ct. App. Sept. 19,

2014). In Branco, the Florida appellate court ruled that the insureds’ appointment of one of their attorneys as
their appraiser violated the appraisal provision’s disinterested requirement.

Background

The Brancos' home sustained alleged sinkhole damage in April 2010. The Brancos reported the loss to their
homeowner’s insurer, HomeWise Preferred Insurance Company. HomeWise denied the claim on the grounds
that a “sinkhole loss” as defined in the policy had not occurred. After the Brancos filed suit, HomeWise was
declared insolvent, and the Florida Insurance Guaranty Association stepped in to deal with the claim.

After filing suit, the Brancos demanded appraisal. The Brancos selected one of their attorneys as their
appraiser. Their selected attorney was a partner in the law firm representing the Brancos in their lawsuit and
who had actually represented the Brancos in the lawsuit. FIGA challenged the insureds’ appraiser selection as
not being “disinterested.” The trial court rejected FIGA’s challenge and allowed the appraisal to proceed with
the Brancos’ appointed appraiser.

The Court’s Rationale
On appeal, the Florida District Court of Appeal agreed the Brancos’ attorney was not “disinterested.” Citing

various dictionaries, the court stated that disinterested was defined as “[f]ree from bias, prejudice, or
partiality; not having a pecuniary interest <a disinterested witness>,” Black's Law Dictionary 536 (9th ed.
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2009), and “not having the mind or feelings engaged: not interested ... free from selfish motive or interest:
unbiased,” Merriam-Webster’s Collegiate Dictionary 333 (10th ed. 2000).

The court observed that parties are free to contract for the qualifications of their appraisers, and here the
appraisal provision “expresses the parties’ clear intention to restrict appraisers to people who are, in fact,
disinterested.” But citing the “duty of loyalty owed by an attorney to a client,” the court concluded “that
attorneys may not serve as their client’s arbitrators or appraisers when ‘disinterested’ arbitrators or
appraisers are bargained for.”

The court rejected the insureds’ reliance on an earlier Florida case, Rios v. Tri-State Insurance Co., 714 So. 2d
547 (Fla. Dist. Ct. App. 1998), where the court found that an appraiser whose compensation was based on a
percentage of the eventual appraisal award was “independent.” The court noted that Rios relied on the then-
existing version of the Code of Ethics for Arbitrators in Commercial Disputes promulgated by the American
Arbitration Association and American Bar Association.

That version of the Code of Ethics did not expressly address the neutrality of arbitrators, but rather simply
required disclosure of any direct or indirect financial interest in the outcome of the proceeding. The court
noted that the current code establishes a presumption of neutrality for all arbitrators, including party-
appointed arbitrators, unless the parties’ agreement provides otherwise. The court found that this change
undermined the Rios holding.

Analysis

Appraisal provisions require that each party select a “competent and disinterested” appraiser. Some policy
forms use the term impartial instead of disinterested. But courts have found that there is no real difference
between these two terms.[1]

Courts have recognized that, in some sense, party-appointed appraisers and arbitrators are not necessarily
neutral and will have at least some bias toward the appointing party.[2] Parties too may expect that their
appointed appraiser will act as an advocate for their position. Some courts have even recognized that an
appraisal provision’s requirement that the two party-appointed appraisers select an umpire “helps to ensure
a fair process.”[3]

Even so, and as Branco illustrates, it is inappropriate for parties to appoint their own attorney as an
appraiser. A party’s attorney is not disinterested because the attorney owes a duty of loyalty to his or her
client. In Branco, the court found that a party’s attorney handling the insurance claim at issue was not
disinterested. But even a party’s attorney who was representing that party in a completely unrelated matter
has been found not to be impartial.[4]

In addition to a party’s attorney, other types of relationships may fail to meet the disinterestedness
requirement. For example, individuals with a substantial business relationship with a party may not be
considered disinterested appraisers. In one case, a court found that a contractor who was employed more
than 1,800 times to prepare estimates or make appraisals by the insurer, which represented 79 percent of
the contractor’s total income, was not disinterested.[5]

But an accountant who had previously served as a party-appointed appraiser for the insurer and whose
partners performed work for the insurer was found to be disinterested.[6] Similarly, an accountant from the
same accounting firm that prepared the insured’s loss calculation was found to be disinterested.[7] And an
accountant that had been retained by insurance companies more than 200 times in the past year and a half



to provide various insurance-related services was held to be disinterested.[8]

Furthermore, individuals with a financial interest in the outcome of an appraisal may not be disinterested.
For instance, a court found that the insured’s public adjuster, who was entitled to a percentage of the
measured loss, was not disinterested.[9] But the insured’s public adjuster, whose contract calling for a
percentage of the recovery had been canceled before being appointed, was considered disinterested.[10]

Finally, the law on appraisal varies by jurisdiction as does the requirements on what is a disinterested or
impartial appraiser. Thus, practitioners should review the applicable governing law for guidance on these
issues.

—By Scott G. Johnson, Robins Kaplan Miller & Ciresi LLP

Scott Johnson is a partner and chairman of Robins Kaplan Miller & Ciresi's insurance and catastrophic loss
group in Minneapolis.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective dffiliates. This article is for general information
purposes and is not intended to be and should not be taken as legal advice.
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