
UNDER THE DOCTRINE of con-
tra proferentem, ambiguities in
contract language are construed
against the drafter, typically the
insurer.1 At one time, the exis-
tence of an ambiguity in an
insurance contract resulted in a
presumption of coverage for the
insured. But this is no longer the
case.

Indeed, in most jurisdictions
today, the determination that an
ambiguity must be construed
against the drafter comes at the
end of a court’s inquiry, not at the
beginning. Before applying the
doctrine of contra proferentem,
courts first attempt to remove the
ambiguity by considering certain
extrinsic evidence of the parties’
intent. Only if the ambiguity
remains after the extrinsic evi-
dence is considered will that
ambiguity be construed against
the drafter. Thus, the current
application of the contra profer-
entem doctrine has done away
with a presumption of coverage
in cases of ambiguous policy lan-
guage, in favor of a fair and
impartial examination of all prof-
fered evidence. 

This article discusses the devel-
opment of the contra proferentem

doctrine and the modern applica-
tion of the rule; the types of extrin-
sic evidence that courts consider in
trying to resolve ambiguities; and
application of the contra profer-
entem doctrine in cases where the
insured (or its broker) drafts the
insurance contract.

The Contra Proferentem
Doctrine

In noninsurance contract litiga-
tion, the contra proferentem doc-
trine is often used as a last resort
to resolve ambiguous contract
language or, as one commentator
put it, as “a late-inning
tiebreaker, one used when the
more probative and obvious
methods have failed.”2 But
although the contra proferentem
rule is usually a construction tool
of last resort in ordinary contract
litigation, it has been used as an
interpretive rule of first resort in
insurance contract disputes.3

This was not always the case.
Insurance contracts used to be
construed much as other business
contracts,4 but this changed
when insurance policies became
mass-marketed. Unlike a negoti-
ated business contract, these
insurance policies used standard-

ized language drafted by the
insurer and effectively became
“contracts of adhesion.”5

Policyholders typically had no
bargaining power and no effec-
tive means of changing the terms
of the insurance contract. The
courts’ logical reaction to this
was to place the onus of ambigu-
ous terms on the insurers,
because they had the better bar-
gaining position and were in a
better position to avoid the ambi-
guity.6

The Modern Rule
After insurance policies were
mass marketed, the existence of
an ambiguity in an insurance
contract resulted in a presump-
tion of coverage in favor of the
insured.7 Although this is still the
rule in a small number of jurisdic-
tions, it is not the majority rule.8

Thus, instead of automatically
construing ambiguities against
the drafter, many courts today
adopt an approach that considers
the primary standards of interpre-
tation—examining the language
of the clause, public policy, and
the purposes of the transaction as
a whole—and extrinsic evidence
relating to the parties’ negotia-
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tions, knowledge, and shared
understanding of disputed ambigu-
ous terms.9 If the parties’ intent
can be ascertained from this analy-
sis, that intent is enforced. But if
consideration of the extrinsic evi-
dence does not resolve the ambigu-
ity, the contra proferentem rule is
applied as an interpretative rule 
of last resort.10

Resolving Ambiguities
Mutual Intent
The fundamental rules of contract
interpretation are based on the
premise that the interpretation
must give effect to the “mutual
intention” of the parties.11 Thus,
the primary purpose of interpreta-
tion is to discover that intent and
to make it effective.12

Whenever possible the parties’
intent is found solely in the con-
tract’s written provisions.13 In ascer-
taining the parties’ intent, courts
will look to the plain meaning of
the words as viewed in the context
of the contract as a whole.14 But
equally important are “the require-
ments of reasonableness and con-
text.”15 Contract terms are inter-
preted using the ordinary and
popular meaning a layperson would
use.16 If the parties use language
intended to have a special meaning
or required in a technical sense, this
usage or meaning will control.17

When an insurance provision is
unambiguous, the court will go no
further; it must construe the lan-
guage according to its plain and
ordinary meaning.18 For ambiguous
insurance contract language, a dif-
ferent analysis is required.

Language 
Insurance policy language is not
considered ambiguous simply
because the insurer and the insured
disagree about its meaning.19 If that

were the case, as Judge Posner
noted, a written contract would pro-
vide no protection for either party:
“The fact that parties to a contract
disagree about its meaning does not
show that it is ambiguous, for it if
did, then putting contracts into
writing would provide parties with
little or no protection.”20

Thus, an insured cannot create
an ambiguity merely by urging a
conflicting interpretation of the pol-
icy. Similarly, language is not
ambiguous just because courts have
interpreted the language differ-
ently.21 Nor is policy language
ambiguous because a relevant term
is not defined in the policy.22 An
ambiguity exists where the language
is susceptible to two or more reason-
able interpretations23—only where
reasonable persons can fairly and
honestly differ in their interpreta-
tion of that language. If the insured’s
proffered interpretation is not rea-
sonable, there is no ambiguity.24

Newport Associates Development
Co. v. Travelers Indemnity Company
of Illinois illustrates these princi-
ples.25 The insured owned and
operated a marina that included
various buildings, docks, berths for
boats, and a breakwater. The
breakwater, located 120 feet from
the end of the dock, was designed
to limit wave action in the
marina.26 In December 1992 the
breakwater was damaged in a
storm, and Newport sought cover-
age for the breakwater damage
from Travelers, its property insurer.
Travelers provided coverage using
a manuscript policy drafted by
Newport’s broker that included
coverage for “Slips, consisting of
metal slips, walkways, ramps, pil-
ings, power cables, and other inte-
gral parts collectively called
‘slips.’ ”27 Travelers denied the
claim because the insured “slips”
did not include the breakwater,
reasoning that the coverage
applied only to the slips them-
selves and their physically attached
component parts.28 Newport, on

the other hand, argued that the
phrase “other integral parts” cov-
ered the breakwater because a
breakwater is functionally neces-
sary to the operation of the slips.29

The trial and appellate courts
both found that Travelers’s prof-
fered interpretation was the only
reasonable interpretation of the
policy.30 The courts explained that
all specifically listed items in the
policy definition of “slips” that pre-
ceded the phrase “and other inte-
gral parts” were physically attached
to the structures on which the
boats were berthed.31 Accordingly,
the courts found that the only rea-
sonable construction of the phrase
“and other integral parts” meant
parts consistent with the items
mentioned before the phrase.32

Because the breakwater was unat-
tached and located 120 feet away,
and served a very different func-
tion from the slips, it could not be
considered an “other integral part”
covered by the policy.33

Here, the insurance policy lan-
guage was unambiguous, the courts
applied the plain and ordinary
meaning of the language, and there
was no need to go any further. If
policy language is ambiguous, how-
ever, the parties may attempt to
remove the ambiguity by submit-
ting extrinsic evidence.
Extrinsic Evidence
Limitations. Generally, the parol
evidence rule bars the introduction
of extrinsic evidence to vary or
contradict the terms of a com-
pletely written contract.34 But the
parol evidence rule does not apply
where the extrinsic evidence is
being submitted to clarify or aid in
the interpretation of an ambiguous
contract.35 Thus, when policy lan-
guage is reasonably susceptible to
two or more interpretations, parties
in most jurisdictions may introduce
extrinsic evidence of their intent
to support their interpretation of
the contract, without running
afoul of the parol evidence rule.

An important limitation on the
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use of extrinsic evidence is that it
may not be used to substantiate a
party’s unexpressed, subjective
intent36—the party’s opinion about
the meaning of an insurance policy
or whether the coverage exists is
irrelevant to determining the mean-
ing of contractual language. Instead,
the relevant intent is “objective,” as
evidenced by the expressed acts,
words, or conduct of the parties with
knowledge of the contract terms.37

The Restatement (Second) of
Contracts states this rule as follows:
“Many contract disputes arise
because different people attach dif-
ferent meanings to the same words
and conduct. The phrase ‘manifesta-
tion of intention’ adopts an external
or objective standard for interpret-
ing conduct; it means the external
expression of intention as distin-
guished from undisclosed inten-
tion.”38 These principles apply with
equal force to insurance contracts.39

Because the party’s undisclosed
intent, motive, or opinion is not
admissible as evidence, courts
exclude that evidence when it is
offered to interpret the meaning of
insurance contract language.40 The
reason, of course, is that this evi-
dence invariably is self-serving. To
be relevant, extrinsic evidence
must consist of acts, words, or con-
duct of the party as expressed to
the other party or relevant parties. 

Another important limitation
on the use of extrinsic evidence is
that it must predate controversy
between the parties about the exis-
tence of coverage or the meaning of
insurance policy language.41 For
example, a party may not offer as
evidence a letter he or she wrote
expressing an intent or opinion
about the meaning of an insurance
policy or existence of coverage after
the dispute between the parties had
already begun—again, because such
evidence is self-serving. 

Prior and contemporaneous
negotiations. The most common
type of extrinsic evidence offered
to counter ambiguity consists of

parties’ statements before and/or
when the policy was issued or
renewed. In instances where a
manuscript policy is used, consider-
able negotiation about the terms
and conditions of that policy may
have occurred. Even where the
policy is made up of standardized
forms, negotiations still may be
necessary regarding which forms or
endorsements should be included
in the policy. Evidence pertaining
to these discussions and circum-
stances can be taken into account
to determine the parties’ intent.42

Monsanto v. International
Insurance Co. is a good example.43

Monsanto sought coverage under
an environmental impairment lia-
bility policy issued by International
Insurance Co. (IIC) for costs
incurred in cleaning up a contami-
nated Superfund site.44 Monsanto
had sold toxic styrene tars to the
operator of the Superfund site, and
IIC denied coverage based on
exclusion 7(a) of its policy, which
excluded coverage for environ-
mental impairment arising from
“any commodity, article or thing
supplied . . . by the Insured.”45 In
granting summary judgment to IIC,
the trial court refused to consider
Monsanto’s proffer of precontract
communications with IIC,46 in
which Monsanto queried whether
exclusion 7(a) applied in cases
where liability arose out of waste
products it sold.47 In response IIC’s
underwriter assured Monsanto, in a
series of letters, telexes, and phone
calls, that exclusion 7(a) did not
apply to waste products sold by
Monsanto.48 The appellate court
reversed the summary judgment,
holding that the trial had erred in
refusing to consider Monsanto’s
proffered extrinsic evidence.49

Acts and conduct after policy
issue. Relevant extrinsic evidence
is not limited to the preissuance
communications between the par-
ties; their conduct or acts after
issuance or renewal of the insur-

ance policy (but before any contro-
versy occurs) provides another
source of evidence about the par-
ties’ intent.50 In fact, this evidence
is considered to be one of the most
persuasive items of extrinsic evi-
dence of the parties’ mutual
intent.51 As the U.S. Supreme
Court said regarding a contracting
party’s intent, “There is no surer
way to find out . . . than to see
what they have done.”52 Similarly,
the drafters of the Restatement
(Second) of Contracts stated, “The
parties to an agreement know best
what they meant, and their action
under it is often the strongest evi-
dence of their meaning.”53

In Zito v. Fireman’s Fund
Insurance Co.,54 Alfred Zito owned a
small food processing business and
was insured under an auto policy
issued by Fireman’s Fund that cov-
ered Zito’s two vehicles for both
business and personal use.55 The pol-
icy specifically excluded coverage
for nonowned vehicles.56 Although
Zito sometimes rented trucks to pick
up supplies for his business, he
declined his agent’s offer to add such
coverage to the policy, saying he
always purchased the renter’s insur-
ance at these times. 

Zito was killed in a multicar
accident while driving one of the
rented trucks. A number of other
people who were injured sued
Zito’s estate, and Fireman’s denied
coverage based on the nonowned
vehicle exclusion. The plaintiff
argued that the exclusion was
ambiguous and applied only to a
nonowned vehicle driven by a
third person in a business con-
text.57 In finding in favor of
Fireman’s, both trial and appellate
courts found that evidence of Zito’s
postissuance conduct demonstrated
there was no coverage:

Zito confirmed his belief that
the Fireman’s policy did not
afford liability coverage for the
rented truck not just by words,
but by purchasing special insur-
ance to cover that contingency
every time he rented the truck.
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Both by what he said in conver-
sations with Streeter and by his
conduct, Zito acknowledged the
Fireman’s policy was not
intended to afford liability cov-
erage when he rented a truck
and used it in his business.58

Trade custom and usage. Other
courts have allowed the use of evi-
dence of trade usage to determine the
meaning of ambiguous insurance con-
tract language.59 This evidence can
take the form of trade industry publi-
cations or expert witness testimony.

In Golden Eagle Insurance Co. v.
Insurance Company of the West,60 for
instance, the court considered a Fire
Casualty & Surety (FC & S)
Bulletin to help it determine
whether the indemnitee’s defense
costs were included as “damages”
under a CGL form’s contractual lia-
bility coverage.61 In allowing this
evidence, the court reasoned, “[The]
FC & S bulletin, which is published
by the National Underwriters
Association, is used by insurance
agents and brokers to interpret stan-
dard insurance policy provisions.”62

Similarly, the court in Coppi v.
West American Insurance Co.63

allowed expert witness testimony
on trade usage concerning the
record-keeping requirement of the
policy. The court reasoned, “Expert
testimony as to the custom and
practice of an industry is admissible
to elucidate the meaning of
ambiguous language.”64

Construing Ambiguities
Against the Drafter

As discussed previously, if the prof-
fered extrinsic evidence does not
remove the ambiguity, then that
ambiguity will be construed against
the drafter, usually the insurer. But
there are instances where ambigui-
ties may not be construed against
the insurer.

Broker-Drafted Policies
Today, many commercial policy-
holders place their insurance
through insurance brokers such as

Marsh, Aon, and others.65 These
companies have the resources and
leverage to develop their own pol-
icy forms and to apply substantial
pressure on insurers to accept
them.66 Because insurance brokers
act as the insured’s agent, the
agent’s conduct is imputed to the
insured under generally accepted
principles of agency law.67

This raises the question
whether courts will then construe
ambiguities against the insured and
in favor of the insurer when con-
fronted with an unresolvable ambi-
guity in policy language drafted by
an insured’s broker.68 Although no
court has yet done so, it is a logical
result. Further, language in several
opinions supports this result.

In Fireman’s Fund Insurance Co.
v. Fibreboard Corp.,69 the California
Court of Appeal held that asbestos
exclusions in broker-drafted liabil-
ity policies clearly and unambigu-
ously precluded coverage.70 But in
dicta, the court suggested that any
ambiguities should be construed
against Fibreboard because its bro-
ker drafted the policy:

Here, . . . the typical relation-
ship (unequal bargaining
strength, use of standardized
language by more powerful
insurer-draftsman) simply did
not exist. Rather, two large cor-
porate entities, each repre-
sented by specialized insurance
brokers or risk managers, nego-
tiated the terms of the insur-
ance contract. Neither Truck
nor other respondents drafted or
controlled the policy language: 
. . . In fact, the record clearly
shows that Fibreboard itself pro-
posed or drafted language for
the asbestos exclusion. 

None of the authorities relied
upon by Fibreboard reflects a
comparable factual situation
where the insured itself drafted
or proposed the policy language.
Moreover, to the extent that any
ambiguity exists, ordinarily it
would be interpreted against
Fibreboard, the party who caused
the uncertainty to exist.71

Similar comments can be seen
in Metpath, Inc. v. Birmingham Fire
Insurance Co. of Pennsylvania,72 in
which Metpath sought coverage for
extra expenses incurred in operat-
ing its medical laboratory as the
result of a two-day air traffic con-
troller strike.73 The New York appel-
late court held that the policy’s
seven-day waiting period was unam-
biguous and precluded coverage.74

But the court also stated that even
if the policy language was ambigu-
ous, any ambiguity would be
resolved against Metpath because
its broker drafted the policy, includ-
ing the provisions regarding the
seven-day waiting period:

[E]ven if the policy language is
considered ambiguous or open
to doubt, any ambiguity or
doubt must be resolved against
Metpath and in favor of
Birmingham since the drafter of
the insurance policy was
Metpath’s agent, J&H, and
those provisions requested by
Metpath’s representatives are
the very provisions which limit
the coverage to the period of
the strike.75

Commentators also have recog-
nized the appropriateness of revers-
ing the contra proferentem rule
when the insured or its broker is
the drafter:

Almost everyone would agree
that where a policyholder or its
bona fide agent drafts a contract
term, the rule of contra profer-
entem should not operate in its
favor. On the contrary, in these
instances, the ambiguity princi-
ple should operate in favor of the
insurer and against the insured.
Although this might shock con-
sumer advocates, it is a sensible
approach. Contra proferentem
becomes an untenable, unprinci-
pled doctrine if it comes to mean
the insurer always loses regard-
less of the situation.76

The Sophisticated Insured
Many policyholders are large com-
mercial entities with in-house legal
departments, risk management
departments, and substantial
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resources, putting such a policy-
holder on a somewhat level play-
ing field with the insurer. In these
circumstances, the application of
the contra proferentem doctrine has
been called into question. 

For example, the court in Eagle
Leasing Corp. v. Hartford Fire
Insurance Co. observed:

We do not feel compelled to
apply, or, indeed, justified in
applying the general rule . . . in
the commercial insurance field
when the insured is not an
innocent but a corporation of
immense size, carrying insur-
ance with annual premiums in
six figures, managed by sophis-
ticated businessmen and repre-
sented by counsel on the same
professional level as the counsel
for insurers. 77

But other courts have rejected
this view. In Boeing Co. v. Aetna
Casualty & Surety Co., for
instance, the Washington Supreme
Court explained that it would be
incongruous to apply different rules
of construction based on the size of
the policyholder:

The critical fact remains that
the policy in question is a stan-
dard form policy prepared by the
company’s experts, with lan-
guage selected by the insurer. . . .
Additionally, this standard form
policy has been issued to big and
small businesses throughout the
state. Therefore it would be
incongruous for the court to
apply different rules of construc-
tion based on the policyholder
because once the court con-
strues the standard form cover-
age clause as a matter of law, the
court’s construction will bind
policyholders throughout the
state regardless of the size of
their business. 78

A review of the cases indicates
that courts will not decline to con-
strue ambiguities against the
insurer simply because the insured
is a sophisticated entity. Rather,
courts may decline to construe
ambiguities against the insurer
where the insured is a sophisticated

entity and did negotiate the con-
tract terms.79

If the ambiguities will not be
construed against either party, how
are they resolved? According to at
least one court, “the ambiguous pro-
visions should be construed in favor
of what reason and probability dic-
tate was intended by the parties.”80

Conclusion
A court’s first step in interpreting
allegedly ambiguous insurance con-
tract language is to determine
whether it is in fact ambiguous.
Courts employ standard contrac-
tual construction principles, such
as reading the contract as a whole
or giving effect to all terms, to
properly understand particular
terms or words in a full policy con-
text. Only if the policy language is
susceptible to two reasonable inter-
pretations will the court find lan-
guage to be ambiguous. If
ambiguity is present, most courts
today will not immediately con-
strue the ambiguity against the
drafter but instead will attempt to
remove the ambiguity by consider-
ing extrinsic evidence to deter-
mine the parties’ mutual intent. If
a common understanding or intent
can be ascertained through commu-
nicated extrinsic evidence, that
understanding or intent will be
enforced. Only if the uncertainty
remains after reference to extrinsic
evidence will the ambiguity be
construed against the drafter. ■
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