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There are well-established pathways whereby 
otherwise competing companies can operate 
joint ventures — even to the extent of setting 

prices — while avoiding antitrust liability.

Joint ventures and the COVID-19 pandemic
By Eamon O’Kelly, Esq., and Adam C. Mendel, Esq., Robins Kaplan
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May companies work with their competitors to produce equipment 
needed to battle COVID-19 without running the risk of antitrust 
enforcement actions or treble damages lawsuits? In most cases, 
the answer is “yes” — provided that the collaborations are entered 
into in good faith and are structured to comport with established 
judicial and regulatory guidelines.

The COVID-19 pandemic presents significant supply-chain 
challenges that many companies are eager to address. For 
example, the crisis has caused an unprecedented increase in 
demand for products such as medical devices and personal 
protective equipment.

In addition, the pandemic requires the rapid development of new 
products to treat and track the virus. In attempting to respond 
quickly to this spike in demand, many companies are collaborating 
with competitors.

This desire to meet new demand via collaboration requires caution 
because courts generally do not recognize public health and safety 
concerns as legitimate justifications for anti-competitive conduct; 
such collaborations, no matter how well-intentioned, could expose 
the companies involved to antitrust risk.1

There have been calls for President Donald Trump to broadly invoke 
the Defense Production Act, which would provide an antitrust 
exemption for collaborative actions taken with the president’s 
specific approval. To date, the president has invoked the act only 
to a limited extent.

As of May 11, President Trump had invoked the act only for a few 
narrow purposes, including:

(1) directing General Motors to produce ventilators.

(2) allowing the Pentagon to oversee the production of 
$133 million worth of N95 masks and $75.5 million worth of 
cottons swabs.

(3) enabling the Secretary of Agriculture to strengthen the meat 
and poultry supply chain.2

For companies not expressly exempted by the Defense Production 
Act, there are several other ways to limit antitrust exposure while 
collaborating with competitors in response to COVID-19.

First, there are well-established pathways whereby otherwise 
competing companies can operate joint ventures — even to 
the extent of setting prices — while avoiding antitrust liability. 

In Texaco Inc. v. Dagher, the Supreme Court held that “[w]hen 
‘persons who would otherwise be competitors pool their capital 
and share the risks of loss as well as the opportunities for profit ... 
such joint ventures [are] regarded as a single firm competing with 
other sellers in the market.’”3

While such activity “may be price-fixing in a literal sense, it is not 
price-fixing in the antitrust sense.”4 Accordingly, companies that 
pool their capital and share financial risks in a legitimate, arms-
length joint venture are unlikely to run afoul of the antitrust laws.

Companies can also find solace in the Antitrust Guidelines for 
Collaborations among Competitors, which were issued by the 
Department of Justice and Federal Trade Commission.5

In the guidelines, the DOJ and FTC attempt to dispel the “perception 
that antitrust laws are skeptical about agreements among actual 
or potential competitors,” noting that competitor “collaborations 
often are not only benign but procompetitive.”6 The agencies 
explain that while “[a]greements of a type that always or almost 
always tends to raise price or reduce output are per se illegal,” the 
rule of reason applies to most joint ventures.7

Collaborations that increase output (as is likely to be the case in 
the COVID-19 context), are unlikely to be regarded as per se illegal 
and thus will be evaluated under the more lenient rule of reason. 
Nevertheless, collaborations that fall within the rule of reason can 
still be challenged.

To determine whether to challenge a collaboration under the 
rule of reason, the agencies examine “the nature of the relevant 
agreement,” focusing on “the business purpose of the agreement 
and ... whether the agreement, if already in operation, has caused 
anticompetitive harm.”8

Potential anti-competitive harm includes the creation of market 
power, a reduction in the ability or incentive of the company 
to compete independently, or the facilitation of explicit or tacit 
collusion through the exchange of competitively sensitive 
information or increased market concentration.
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Companies that pool their capital and 
share financial risks in a legitimate, arms-

length joint venture are unlikely to run 
afoul of the antitrust laws.

If there are anti-competitive concerns, the agencies 
examine whether the “agreement is reasonably necessary 
to achieve pro-competitive benefits that would likely offset 
the anticompetitive harms”9 before deciding whether to 
challenge it.

Companies should thus limit the scope of a joint venture 
so that it does no more than is necessary to achieve its 
legitimate, pro-competitive business purpose.

The guidelines include two “safety zones” that may benefit 
companies collaborating in response to COVID-19. First, the 
agencies generally do not challenge collaboration between 
competitors “when the market shares of the collaboration 
and its participants collectively account for no more than 
20% of each relevant market in which competition may be 
affected.”10

Second, the agencies are less likely to challenge 
collaborations in “innovation markets”11 when “three or more 
independently controlled research efforts in addition to those 
of the collaboration possess the required specialized assets 
or characteristics and the incentive to engage in R&D that is 
a close substitute for the R&D activity of the collaboration.”12

and its aftermath, may be a necessary response to exigent 
circumstances that provides Americans with products or 
services that might not be available otherwise.”13

While companies may appreciate the agencies’ recognition 
that joint efforts may be more necessary at this time, they 
should not view this statement as an invitation to ignore 
fundamental antitrust principles: The agencies will still 
need to be satisfied that the pro-competitive benefits of 
“provid[ing] Americans with products or services that might 
not be available otherwise” outweigh the anti-competitive 
effects of a given collaboration.

Lastly, the agencies will use their existing business review 
and advisory opinion processes, which provide guidance as 
to the legitimacy of a joint venture under the antitrust laws, 
to address COVID-19 antitrust concerns. Specifically, the 
agencies plan to respond to requests for COVID-19 guidance 
within seven days. As of May 16, the DOJ had issued three 
expedited Business Review Letters, two of which deal with 
PPE14 and a third which addresses ways to “humanely and 
efficiently depopulat[e] unmarketable hogs.”15

The first Business Review Letter related to COVID-19 and 
issued by the DOJ since the joint statement is particularly 
instructive. On March 30, five U.S. health care companies 
sought a Business Review Letter to address a situation in 
which various federal agencies asked them to “to expedite 
and increase manufacturing, sourcing and distribution of 
personal protective equipment.”16

Consistent with its commitment to provide an expedited 
review, on April 4 — less than a week after receiving the 
request — the DOJ stated that it did not intend to challenge 
the proposed collaboration.17

In so doing, the DOJ reminded the companies of two key 
points. First, considering the actions requested by the federal 
government, the DOJ noted that “conduct by private parties 
acting individually or together when (i) the collaboration is 
compelled by an agreement with a federal agency or a clearly 
defined federal government policy and (ii) a federal agency 
supervises the conduct” is generally immune from antitrust 
scrutiny.18

Companies seeking such immunity should note that it only 
applies to actions taken in conjunction with federal action; 
state and local governments are not given such leeway in 
enabling what in other cases would be violations of the 
antitrust laws.19

Second, regarding activities conducted outside the scope of 
the federal government’s supervision, the DOJ noted that 
“’[t]he central question is whether the relevant agreement 
likely harms competition by increasing the ability or incentive 
profitably to raise price above or reduce output, quality, 
service or innovation below what likely would prevail in the 
absence of the relevant agreement.’”20

Considering the circumstances created by the COVID-19 
crisis, where (a) companies that did not previously produce 
equipment such as ventilators are reportedly collaborating in 
order to enter the market, and (b) producing such equipment 
may involve unprecedented, fast-tracked research, 
development and testing, these safety zones could prove 
significant.

On March 24, the DOJ and FTC issued a joint statement 
outlining how the agencies will help collaborations move 
forward quickly. The agencies pledged that they would 
quickly process requests for collaborations under the 
National Cooperative Research and Production Act.

The act primarily applies to research and development joint 
ventures and enables companies, by filing a notice describing 
the terms of the joint venture with the DOJ and FTC, to limit 
the recovery to actual damages in a future antitrust suit 
arising out of the joint venture.

In addition, the agencies promised to account for exigent 
circumstances in evaluating competitor collaborations 
addressing COVID-19. In particular, they acknowledged that 
“joint efforts, limited in duration and necessary to assist 
patients, consumers and communities affected by COVID-19 
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Companies should thus limit the scope  
of a joint venture so that it does no more 

than is necessary to achieve its legitimate, 
pro-competitive business purpose.

Collaborations that do not result in such harms are unlikely 
to be challenged under the antitrust laws. Taken together, 
the DOJ provided a road map for competitor collaborations 
that may respond to the COVID-19 pandemic.

In sum, companies that stay within the guide rails provided 
by the Supreme Court and the antitrust agencies may be able 
to collaborate effectively and meet the needs of the country 
at this difficult time. Yet there is still a need for caution, as 
Congress and the agencies are both on the lookout for anti-
competitive behavior.
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On April 10, for example, the House Subcommittee on 
Antitrust, Commercial and Administrative Law sent a 
letter to the FTC requesting documents relating to its 
expedited approval of a 2012 merger between two ventilator 
manufacturers, suggesting that Congress will closely 
scrutinize potential antitrust issues related to the COVID-19 
pandemic.21

Shortly thereafter, the FTC and DOJ issued another joint 
statement, stating that they were “on alert for employers, 
staffing companies (including medical travel and locum 
agencies), and recruiters, among others, who engage in 
collusion or other anticompetitive conduct in labor markets, 
such as agreements to lower wages or to reduce salaries or 
hours worked.”22
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