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PERSPECTIVE

[t's time to revisit antitrust penalties

By Kellie Lerner and Jill Casselman

oes antitrust crime pay? Many
Dantitrust lawyers and scholars

believe it does, and have called
upon the U.S. Sentencing Commission
to revisit the penalties imposed on indi-
viduals and corporations who commit
antitrust violations. Despite escalating
corporate fines and longer jail sentenc-
es, it is widely acknowledged that car-
tel activity is still being under-deterred.
By many accounts, only 25 percent of
cartels are ever detected by enforce-
ment agencies, and of those detected
and prosecuted, even less result in
significant fines or jail time for partic-
ipants. Plus, recidivism amongst cartel
participants is common.

In light of these discouraging statis-
tics, not surprisingly, when the com-
mission recently issued a request for
public comment regarding whether it
should revise the sentencing guidelines
for antitrust offenses. And although the
commission ultimately declined to re-
vise the guidelines for now, the consid-
ered responses to its request shed light
on both sides of the debate. There are
two points of contention arising from
these responses — the size of corpo-
rate fines and the sanctions imposed
on individuals who violate the antitrust
laws.

Corporate Fines

The size of corporate fines has taken
center stage in the fight over whether
the time reforms the guidelines. Some
advocates of reform, including the
American Antitrust Institute (AAI),
suggest revising the rule which esti-
mates that the average overcharge aris-
ing from an antitrust cartel is 10 per-
cent of the selling price of a price-fixed
good. This presumption has become
the default used by courts in setting
corporate fines, with a base fine rec-
ommendation of 20 percent of affected
commerce. AAI argues that the over-
charge presumption should be doubled
to 20 percent, with a commensurate
increase in the base fine recommenda-
tion, to better deter antitrust violations.

AAl relies on a body of research as-
sembled by John M. Connor and Rob-
ert H. Lande, who have endeavored to
calculate the optimal level of sanctions

to deter cartel conduct. They say collu-
sion will only be deterred if the expect-
ed rewards are less than the expected
costs, adjusted by the probability the
illegal activity will be uncovered and
sanctioned. Analyzing a survey data-
base of 75 cartel cases, including the
size of the sanctions imposed, they
determined that the current regime im-
poses fines probably only 9 to 21 per-
cent as large as they would need to be
to deter violations. In their view, cartel
activity remains profitable under the
current guidelines.

Judge Douglas H. Ginsberg from
the U.S. Court of Appeals for the D.C.
Circuit and Federal Trade Commission
head Joshua D. Wright contend that in-
creasing corporate fines will do little to
solve the problem of under-deterrence.
In recent years, corporate fines have
increased almost a hundredfold, aver-
aging $480,000 from 1990-1994, com-
pared to $44 million today. In the face
of record-breaking fines, corporations
continue to violate the antitrust laws.

The prevalence of corporate miscon-
duct despite historic fines lead com-
mentators to question whether increas-
ing fines will backfire by discouraging
participants of a conspiracy to come
forward and cooperate with the federal
government in exchange for leniency.
Perhaps this is why the Department of
Justice submitted its own comments in
which it concluded that it does “not be-
lieve it would be a worthwhile expen-
diture of resources to put any process
in motion to increase the 10 percent
presumption marginally.” The view of
some antitrust practitioners is that the
dangers of over-deterrence could dis-
courage other, potentially pro-competi-
tive, conduct among businesses.

Individual Penalties

Many of the comments submitted
to the commission questioned whether
the sanctions imposed on individuals
are sufficient enough to deter future vi-
olations. Even the largest of corporate
fines may do little to deter individuals
from committing antitrust violations if
they do not face serious penalties them-
selves. While antitrust offenders have
been sentenced to prison with increas-
ing frequency and for longer periods
of time, many argue that more can be

done to deter individuals from commit-
ting antitrust violations.

First, some question whether suf-
ficient predictability in the jail time
is imposed on individual offenders.
The current guidelines provide a base
guideline jail time of 10 to 16 months,
with a maximum lawful sentence of 10
years if the offender engaged in par-
ticularly egregious conduct or if the
affected volume of commerce was over
$1.5 billion (an exceedingly common
phenomenal given the Antitrust Divi-
sion’s blockbuster cartel investigations
in recent years). However, the govern-
ment often requests and the courts free-
ly order departures from the guidelines
based on their own views of the coop-
eration or culpability of the individuals
before them. More predictable jail sen-
tences could more effectively deter an-
titrust offenses if violators knew with
certainty the sentences they could face.

Some also question what role the
volume of commerce should factor
into a jail sentence. Does the owner of
a small regional company, who stands
to reap a personal fortune by colluding
with his competitor, deserve a shorter
sentence than a low-level employee
who acted at the direction of his super-
visor in a multi-billion dollar market?
Unfortunately, under the current guide-
lines, a first time offender, regardless
of his or her role, could receive the
10-year maximum sentence based on
the volume of commerce alone. Many
proponents of reform, including Robert
E. Connolly, argue that the guidelines
should be revised to place greater em-
phasis on the motive and role of a par-
ticipant in an antitrust crime.

Ginsburg and Wright also argue that
fines and imprisonment may not deter
individuals from committing antitrust
violations, and suggest a third sanc-
tion — debarment. Debarment is an
order prohibiting an individual from
serving as a corporate officer or direc-
tor. Although it has not been used for
antitrust crimes, the U.S. Securities
and Exchange Commission routinely
negotiates debarment against individu-
als who violate the securities laws. In
this context, debarment is an effective
deterrent because it imposes a direct
and substantial opportunity cost upon
an individual and adds a level of rep-

utational sanction that fines do not. A
recent speech by Bill Baer of the An-
titrust Division indicates that the DOJ
may consider some version of debar-
ment. He said:

“It is hard to imagine how compa-
nies can foster a corporate culture of
compliance if they still employ indi-
viduals in positions with senior man-
agement ... and who the companies
know to be culpable ... If any company
continues to employ such individuals
in positions of substantial authority ...
we will have serious doubts about that
company’s commitment to implement-
ing a new compliance program.”

While the U.S. guidelines do not
explicitly provide for debarment to
deter price fixing, this sanction may
be sought by prosecutors (as one of
the conditions for leniency) and im-
plemented by courts without further
reform of the guidelines.

Given the complexity of antitrust
sentencing, there is no silver bullet
solution to solving the problem of un-
der-deterrence of antitrust violations.
The recent comments to the commis-
sion identify certain key aspects of
the guidelines that should, at a mini-
mum, be further explored to determine
whether the time for reform is now.
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