
32
TorT Trial & insurance PracTice secTionThe Brief  ■  sPring 2015

P eople make mistakes. Even drafters of insurance 
policies make them. This is not surprising because 
the preparation of insurance policies and endorse-

ments often involves various steps—drafting, revising, 
and editing—each of which provides an opportunity 
for a scrivener’s error. Generally speaking, a scrivener’s 
error is an unintentional mistake in the drafting of a 
contract.1 Examples include typing an incorrect word, 
number, or letter, or omitting a word or words or even 
an entire provision of the contract.

A scrivener’s error can occur in an insurer’s standard 
policy form.2 But more often, scrivener’s errors occur in 
limits of liability, location schedules, and endorsements 
that are specially prepared for a particular insured.3 As 
examples, a policy drafter may include an incorrect 
limit of liability, fail to exclude a particular location 
that was not intended to be covered, or inadvertently 
omit a policy exclusion. Courts have recognized that 
scrivener’s errors “are difficult to prevent” and, more 
importantly, that “no useful societal purpose is served 
by enforcing . . . mistaken term[s].”4

Accordingly, two distinct theories for correcting 
scrivener’s errors in insurance policies have emerged. 
First, if the scrivener’s error is apparent on the face of 
the policy, a court may correct that error by applying 
the general rules of contract interpretation. Second, 
if a scrivener’s error is not apparent on the face of the 
policy, a court may reform the contract to correct the 
error if the error is a mutual mistake.

Correcting Obvious scrivener’s errors
Some scrivener’s errors are apparent to an ordinary 
reader on the face of the insurance policy. Courts have 
corrected these types of errors by applying the general 
rules of insurance contract interpretation. Principal 
among these rules is that the court’s goal is to effec-
tuate the parties’ mutual intent.5 To that end, courts 
consider the insurance policy as a whole.6 While courts 
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may not rewrite a contract or add terms not included 
by the parties, correcting an obvious scrivener’s error 
presents an exception to this rule.7

Mendota Insurance Co. v. Ware8 is a recent illustra-
tion of these principles. There, the parties disputed the 
amount of an insurance policy’s limit of liability for 
bodily injury coverage. The policy provided coverage 
for “bodily injury” (Coverage A) and “property dam-
age” (Coverage B) for which any insured was legally 
liable.9 The policy’s declarations page contained a 
description of the coverage limits as follows:

A. Bodily Injury Each Person $25,000
  Each Accident $50,000
A. Property Damage Each Accident $10,00010

Mendota asserted that because the policy’s other pro-
visions designated the property damage coverage as 
“Coverage B,” the letter “A” next to the words “Prop-
erty Damage” on the declarations page was a scrivener’s 
error that should have been a “B.” Ware, on the other 
hand, argued that this scrivener’s error created unlimited 
bodily injury coverage because an “average lay person 
would have found it impossible to apply the [Policy’s] 
limits of liability due to the absence of ‘Coverage B’ 
from the Declarations Page.”11

The Missouri Court of Appeals, however, rejected 
Ware’s argument, concluding that “[b]ased on the def-
inition of ‘Coverage A’ and ‘Coverage B’ in the first 
sentence of the Insuring Agreement, a reasonable reader 
would recognize that the letter ‘A’ next to ‘Property Dam-
age’ on the Declarations page was a typographical error, 
and should be the letter ‘B.’”12 Thus in Ware, the court 
found that the policy could not reasonably be construed 
to provide unlimited liability coverage. Accordingly, it 
corrected the scrivener’s error on the declarations page.

As Ware illustrates, a scrivener’s error that is appar-
ent on the face of the insurance policy can be corrected 
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applying the general rules of con-
tract interpretation. Numerous 
other courts have also corrected 
obvious scrivener’s errors by apply-
ing general rules of contract 
interpretation.13

But where a scrivener’s error is 
not apparent to an ordinary reader 
on the face of the insurance pol-
icy, courts will not correct that 
error by applying rules of contract 
interpretation. Tiger Fibers, LLC v. 
Aspen Specialty Insurance Co.14 is 
instructive. There, a dispute arose 
regarding whether a property insur-
ance policy covered damage to 
the insured’s building. The Aspen 
policy provided three potential cat-
egories of coverage: (1) building, 
(2) business personal property, and 
(3) business interruption.15 The 
policy’s summary of insurance page 
contained a table of the three cov-
erages and a box to mark if the 
coverage was included. An “X” was 
marked in the box for all three cov-
erages. After the insured’s facility 
sustained a fire loss, Aspen claimed 
that the “X” in the box indicating 
building coverage was a scrivener’s 
error and that the parties did not 
intend to provide that coverage.16

But the trial court rejected 
Aspen’s claim and granted summary 
judgment to the insured, reasoning 
that the claimed scrivener’s error 
was not readily apparent from the 
face of the policy:

Aspen’s claim that the Aspen 
Policy’s inclusion of building cov-
erage is a scrivener’s error fails 
for several reasons. First, there is 
nothing on the face of the policy 
that would suggest that the cover-
ages were intended to be different 

than what is listed. This is not a 
case where building coverage is 
listed in one part of the policy but 
disclaimed in another or where 
the building coverage listed in 
one part is inconsistent with some 
other provision of the policy.17

As Tiger Fibers illustrates, not all 
scrivener’s errors can be corrected 
by applying principles of contract 
interpretation.18 To be corrected 
by applying principles of contract 
interpretation, the error must be 
apparent on the face of the policy 
and cannot be proved by extrinsic 
evidence.19 A scrivener’s error that 
is not apparent on the face of the 
policy, like the one in Tiger Fibers, 
can be corrected only by reforma-
tion. In reformation cases, extrinsic 
evidence can be used to prove the 
existence of a scrivener’s error.20

reformation Can Correct 
Other scrivener’s errors

An insurance contract can be 
reformed just like any other con-
tract. A court may reform a written 
contract when the contract fails to 
express the parties’ actual agreement 
because of a mutual mistake.21 In the 
insurance context, courts grant refor-
mation where the insurer and insured 
reach an agreement as to the terms 
of the policy, but the policy does not 
accurately reflect their agreement 
because some terms are either omit-
ted or inaccurately expressed.22 The 
purpose of reformation is to make the 
written agreement express the par-
ties’ mutual intent.23

A scrivener’s error is a “common 
example” of a mutual mistake that 
will support reformation.24 Even 
though a scrivener’s error is made 
by only one of the parties to a con-
tract, it is considered a mutual 
mistake and not a unilateral mis-
take because the written contract 
does not reflect the parties’ mutual 
intent.25 Thus, a scrivener’s error 
will provide a basis for reforma-
tion even though the error was the 
fault of only one of the parties.26 

Similarly, the negligent failure by 
one party to discover the mistake 
does not bar reformation.27 And 
a contract may still be reformed 
when a mutual mistake is made, 
even though one of the parties 
denies that there was a mistake.28

Reformation is considered an 
exceptional remedy that is avail-
able only in limited circumstances.29 
As a result, reformation requires a 
higher standard of proof—clear and 
convincing evidence—than the pre-
ponderance of the evidence standard 
applied in most civil cases.30 Addi-
tionally, a claim for reformation is an 
equitable claim.31 As such, the parties 
are not entitled to a jury trial on the 
issues of mutual mistake and reforma-
tion.32 Rather, a court will determine 
whether there was a mutual mistake 
and whether the remedy of reforma-
tion is appropriate.

extrinsic evidence Can Be used 
to show mutual mistake

Generally, the parol evidence rule 
bars the introduction of extrinsic 
evidence to vary or contradict the 
terms of a completely written con-
tract.33 But this rule does not apply 
in reformation cases.34 As a result, 
extrinsic evidence is admissible to 
prove a mutual mistake required 
for reformation.35

Extrinsic evidence is needed to 
establish the threshold requirement 
that the insurance policy contained 
a scrivener’s error.36 This evidence 
could include testimony of the scriv-
ener or someone knowledgeable of 
the drafting of the insurance contract 
or documentation showing that the 
contract contained a scrivener’s error. 
But a unilateral scrivener’s error, 
standing alone, does not establish 
a mutual mistake required for ref-
ormation. There also must be proof 
that the written contract did not 
reflect the contracting parties’ mutual 
intent. To that end, courts consider 
several types of extrinsic evidence.

Pre-policy communications. 
The parties’ communications lead-
ing up to the issuance of the policy 
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may be considered in a reforma-
tion case because they often reflect 
the parties’ mutual intent as to the 
terms of coverage.37 An objective 
test is used to determine whether 
there has been a mutual mistake, 
so courts will consider the parties’ 
objective manifestations of their 
intent, that is, their words to each 
other and their actions, rather than 
their unexpressed subjective beliefs 
or intentions.38

Cincinnati Insurance Co. v. Post39 
is a good illustration. There, Post 
owned two buildings in the same 
complex, one located on 24th 
Street and one located on Ailor 
Avenue.40 For many years, Post 
insured the 24th Street building 
and its contents but did not insure 
either the Ailor Avenue build-
ing or its contents because of the 
high premium cost. In 1982, Post 
obtained a policy with Fireman’s 
Fund that he mistakenly believed 
provided him with blanket con-
tents coverage. But in fact the 
Fireman’s Fund policy did not pro-
vide that coverage. In 1983, Post, 
through his new broker, requested 
that Cincinnati Insurance Co. 
(CIC) provide the same coverage 
as the prior Fireman’s Fund policy. 
CIC’s subsequent binder reflected 
that only the 24th Street build-
ing and its contents were insured. 
But during the preparation of the 
actual policy, a CIC typist inadver-
tently omitted contents coverage 
for the 24th Street building and 
incorrectly included it for the Ailor 
Avenue building. Shortly thereaf-
ter, the Ailor Avenue building was 
destroyed by fire, and Post submit-
ted a claim for the contents loss.

CIC sued for reformation. In 
response, Post asserted he believed 
that he had contents coverage on 
the Ailor Avenue building and that 
the typographical error was a uni-
lateral mistake by CIC that did not 
provide a basis for reformation. The 
Tennessee Supreme Court, however, 
affirmed the trial court’s reformation 
finding. The appellate court noted 

that while Post subjectively believed 
that he had contents coverage for 
the Ailor Avenue building under 
the Fireman’s Fund policy, the Fire-
man’s Fund policy simply could not 
be interpreted to provide such cov-
erage.41 So when Post’s new broker 
requested that CIC provide the same 
coverage as the expiring Fireman’s 
Fund policy, there was no agreement 
to provide contents coverage for the 
Ailor Avenue building. Therefore, 
the appellate court concluded that 
“[r]eformation would result in cor-
recting the typographical error in the 
policy” so that the policy would con-
form to the parties’ agreement.42

So in Post, the broker’s commu-
nication to CIC that the insured 
wanted the same coverage as the 
expiring Fireman’s Fund policy was 

the fact that the court found deter-
minative, not the fact that the 
insured subjectively believed there 
was contents coverage for the Ailor 
Avenue building.

Insured’s application. In appropri-
ate cases, courts consider the insured’s 
application or submission,43 the insur-
er’s proposal,44 or the binder.45 These 
documents often show the coverage 
terms that the parties’ requested, 
agreed to, or intended to include in 
the policy.

For example, the court in 
Ranger Insurance Co. v. Globe Seed 
& Feed Co.46 relied principally on 
the insured’s renewal submission 
in the insurer’s reformation claim. 
There, Ranger’s 1987 and 1988 
general liability policies issued by 
Globe, a seed mixer and seller, 
included a seed liability exclu-
sion. When the policy came up for 
renewal in 1989 and 1990, Globe’s 

broker completed and submitted 
an estimated exposure form, which 
acknowledged the seed liability 
exclusion. But because of a scriv-
ener’s error, the 1989 and 1990 
policies did not include the seed 
liability exclusion.47

In 1989, one of Globe’s custom-
ers filed a claim alleging that Globe’s 
seeds had produced an infestation of 
yellowstar thistle, a noxious weed.48 
After Globe submitted this claim to 
Ranger, Ranger discovered that the 
1989 policy had erroneously omit-
ted the seed liability exclusion. As 
a result, it brought a claim for ref-
ormation. The trial court granted 
reformation, and the Oregon Court 
of Appeals affirmed, finding that 
“Globe applied for a policy contain-
ing that exclusion when it requested 

renewal for 1989” and the “omission 
of the clause apparently was unin-
tentional and was the result of an 
error made during Ranger’s revision 
of its coding procedure.”49

Prior year policies. Courts con-
sider the coverage provided under 
prior year policies where there is also 
evidence that the parties intended to 
provide the same coverage in subse-
quent policies.50 Smith Flooring, Inc. 
v. Pennsylvania Lumbermens Mutual 
Insurance Co.51 is one recent exam-
ple. Smith Flooring’s manufacturing 
facility included numerous buildings, 
one of which was the Pine Ware-
house. Pennsylvania Lumbermens 
Mutual Insurance (PLM) provided 
commercial property insurance cov-
erage to Smith Flooring from 2004 
to 2009. The 2004–05, 2005–06, 
and 2006–07 policies included an 
endorsement excluding coverage for 
the Pine Warehouse. The 2007–08 

the purpose of reformation is to 
make the written agreement express 
the parties’ mutual intent.
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and 2008–09 policies, however, did 
not include that endorsement. In 
January 2009, the Pine Warehouse 
collapsed under the weight of sleet 
and ice.52 Smith Flooring submitted 
a claim, which PLM denied. After 
Smith Flooring sued, PLM counter-
claimed for reformation, claiming 
that the omission of the endorsement 
was a scrivener’s error.

At trial, the PLM employee who 
prepared the 2007–08 and 2008–09 
policies testified that she intended 
to include the endorsement in the 
policies but simply “overlooked typ-
ing them on” and that she never 
received a request from the insured’s 
broker to add coverage for the Pine 
Warehouse.53 Smith Flooring’s bro-
ker testified that no values were 
reported for the Pine Warehouse 
because it was his understanding 
that the warehouse was not covered 
and that it was his intention that 
the coverage under the 2007–08 
and 2008–09 policies was the same 
as the prior policies.54 The appel-
late court affirmed the trial court’s 
finding that clear and convincing 
evidence demonstrated that the 
2008–09 policy did not accurately 
set forth the parties’ agreement and 
that reformation was appropriate.55

Premium amount. In some 
cases, courts consider the amount 
of premium paid in relation to the 
coverage provided, because a pre-
mium that is incommensurate with 
the coverage provided by an insur-
ance policy may indicate a mutual 
mistake.56 Fahy v. Security Mutual 
Life Insurance Co.57 is one exam-
ple. There, Security Mutual issued 
a life insurance policy to Fahy 
in 1940 under which she would 

receive, in addition to a death ben-
efit, a monthly retirement benefit 
of $9.00 beginning at age 60. The 
annual premium was $39.61.58 
Shortly thereafter, Fahy exchanged 
the policy for one with a yearly pre-
mium of $19.25—less than half of 
the premium of the original pol-
icy. But the face page of the policy 
reflected a $500 monthly retire-
ment benefit—55 times the amount 
of the policy that cost twice as 
much. Upon reaching retirement 
age and after having paid $673.75 
in premiums, Fahy sought to obtain 
her $500 monthly retirement ben-
efit. Security Mutual claimed, 
however, that the $500 monthly 
benefit did not reflect the parties’ 
agreement but rather was the result 
of a scrivener’s error. Citing the fact 
that Fahy paid a premium that was 
incommensurate with the claimed 
monthly benefit, the trial and 
appellate courts agreed, and the 
policy was reformed to reflect the 
parties’ actual agreement.59

Broker’s Intention Is  
Insured’s Intention

In many cases, especially those 
involving commercial insurance 
policies, the pre-policy commu-
nications are solely between the 
insurer and the insured’s broker. 
Insurance brokers are generally 
considered to be the agents of the 
insured.60 As a result, the broker’s 
intentions, statements, conduct, 
and actions can be imputed to the 
insured in reformation cases.61

This can be important in deter-
mining whether there was a mutual 
mistake for purposes of reformation, 
as shown by Ribacoff v. Chubb Group  

of Insurance Cos.62 There, Ribacoff 
sued to recover for a jewelry stock 
theft loss under a policy issued 
by Federal Insurance Co. Fed-
eral counterclaimed to reform the 
policy claiming that, because of a 
clerical error, the policy inadver-
tently omitted a “stock definition” 
endorsement, which excluded jew-
elry stock from policy coverage. 
Among other evidence, Ribacoff’s 
broker, Mary Beth Kelly of Gueits, 
Adams & Co., testified that Ribacoff 
never purchased coverage for his 
jewelry stock through Federal, that 
she never requested such coverage 
from Federal on Ribacoff’s behalf, 
and that it was never the intention 
of the broker or Ribacoff to include 
such coverage in the policy.63 In 
affirming judgment for Federal on 
its reformation counterclaim, the 
appellate court found that Ribacoff 
was bound by the admissions of his 
insurance broker:

At the very least, Kelly and 
Gueits, Adams [& Co.] were 
aware that there was no jewelry 
stock coverage under this policy. 
An insurance broker is an agent 
of the insured. As such, the latter 
is bound, as principal, by notice 
to or knowledge acquired by the 
agent. Plaintiffs are thus bound 
by their agent’s understanding 
that insurance coverage for jew-
elry stock was not intended to be 
included in the Federal policy, 
and that omission of the “stock 
definition” endorsement was 
again inadvertent.64

errors perpetuated in policy 
renewals Can Be Corrected

Courts have granted reformation 
even where the scrivener’s error was 
committed years earlier and went 
undiscovered in subsequent renewal 
policies.65 Fireman’s Fund Insurance 
Co. v. Lansdowne Steel & Iron Co.66 
is illustrative. Fireman’s Fund pro-
vided property insurance coverage 
for Lansdowne since 1967 under a 
series of three-year policies.67 The 

Courts have granted reformation even 
for a scrivener’s error committed years 
earlier that went undiscovered in 
subsequent renewal policies.
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1967–70 and 1970–73 policies 
included an ordinary payroll exclu-
sion (OPE) endorsement, which 
provided for a deduction of ordi-
nary payroll expenses from the 
business interruption coverage. But 
the 1973–76 and 1976–79 policies 
did not include the OPE endorse-
ment.68 In 1977, a fire partially 
destroyed Lansdowne’s manufactur-
ing plant. A dispute developed over 
whether Lansdowne’s ordinary pay-
roll should be deducted from the 
business interruption coverage.

After a trial on the subsequent 
declaratory judgment action, the 
court ordered reformation of the 
1973–76 and 1976–79 policies.69 
The court found that the omission 
of the OPE endorsement was the 
result of a clerical error during the 
preparation of the 1973–76 policy, 
which went undetected by all par-
ties until the fire. Fireman’s Fund 
introduced evidence that Lansd-
owne never requested of its broker 
or of Fireman’s Fund that the 1973–
76 and 1976–79 policies include 
the OPE endorsement.70 The bro-
ker requested that Fireman’s Fund 
prepare the 1973–76 renewal pol-
icy based on the expiring 1970–73 
policy, which included the OPE 
endorsement.71 Additionally, Lansd-
owne prepared business interruption 
worksheets for the 1973–76 and 
1976–79 policies, leaving blank the 
sections that were to be completed 
in the event the policy was writ-
ten without an OPE endorsement.72 
In granting reformation, the court 
found that the failure to discover 
the error in the 1973–76 policy, 
which was perpetuated in the 1976–
79 policy, did not bar reformation. 
The court noted that the 1976–79 
policy was prepared in reliance on 
the 1973–76 policy only and, thus, 
the error was simply continued.73

In sum, courts have granted ref-
ormation in scrivener’s error cases 
where the insurer has presented 
clear and convincing evidence 
that there was a scrivener’s error 
and that the written contract did 

not reflect the contracting parties’ 
mutual intent. These courts consid-
ered, in addition to evidence of a 
scrivener’s error, a variety of extrin-
sic evidence, including the parties’ 
communications leading up to the 
issuance of the policy, the bro-
ker’s statements and intention, the 
insured’s application or submission, 
the insurer’s proposal, the binder, 
prior year policies, and the amount 
of premium paid in relation to the 
coverage provided.

Conclusion
Whether and how a scrivener’s 
error in an insurance contract can 
be corrected depends on whether 
the error is apparent from the face 
of the contract. If the scrivener’s 
error is apparent on the face of the 
contract, a court may correct that 
error by applying the general rules 
of contract interpretation. While 
courts may not rewrite a contract or 
add terms to the contract, correct-
ing an obvious scrivener’s error is an 
exception to this rule. If the scriv-
ener’s error is not apparent from the 
face of the contract, extrinsic evi-
dence may be introduced to prove 
the existence of the error. If there 
is clear and convincing evidence 
that the scrivener’s error was a 
mutual mistake, a court may reform 
the contract to reflect the parties’ 
mutual intent. The availability of 
reformation to correct a scriven-
er’s error will depend largely on the 
strength of the extrinsic evidence 
to demonstrate that the written 
contract did not reflect the parties’ 
mutual intent. ■
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