Technology and the Appellate Process:
Screen Writing for Screen Reading
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Why technology!?









How courts are dealing with it



Minnesota’s eCourtMN initiative

Annual Report

ﬁvP MINNESOTA
II§ JUDICIAL BRANCH



http://www.mncourts.gov/?page=NewsItemDisplay&item=57073

E-Filing in State Appellate Courts: An Appraisal



http://www.rkmc.com/~/media/PDFs/Presentation/E-Filing in State Appellate Courts - An Appraisal.pdf

25 Years Later, PACER, Electronic Filing
Continue to Change Courts

Access to Court Opinions Expands



http://news.uscourts.gov/25-years-later-pacer-electronic-filing-continue-change-courts
http://news.uscourts.gov/25-years-later-pacer-electronic-filing-continue-change-courts
http://news.uscourts.gov/access-court-opinions-expands
http://news.uscourts.gov/access-court-opinions-expands
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Single login across all
courts where lawyer
is registered




Customize screens

Display specific information




Emphasize remote access
* For Lawyers
* For Judges




Link Rot — Perma

Link Rot

Lawrence Lessig’s
study of link rot

50% of SCOTUS
links are dead



http://www.rkmc.com/~/media/PDFs/Presentation/Is Link Rot Restroying Stare Decisis As We Know It.pdf
https://blogs.law.harvard.edu/futureoftheinternet/2013/09/22/perma/
https://blogs.law.harvard.edu/futureoftheinternet/2013/09/22/perma/

See
Arc

ks to address link rot

nives al

resources

judicially linked

30 law libraries will store
archive copies

Diversity reduces the
likelihood of the archive
going fallow

o ( §! oy
1 (M , http:
slaving-high-court-ruling-ej

ABA Journal article on Perma (Dec. 201 3)



http://www.abajournal.com/magazine/article/link_rot_is_degrading_legal_research_and_case_cites/

Effective advocacy in
a technological world






Of course.
Substance is essential.




.. but presentation matters.




Dressing for Court
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Speaking to Courts
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No. 10-402
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Supreme Court of the Wnited States

*

TUCK-IT-AWAY,

F
art Of Appeals Of New
*
BRIEF OF AMICUS CURIAE NEW YO

STATE SENATOR BILL PERKINS IN
SUPPORT OF PETITIONERS




Lemonade Stand

50 cents




No. 14-1234

In the

Supreme Court of the United States

OCTOBER TERM, 2014

DOE, ET. AL,

Petitioners,
VS.

FLORIDA,
Respondent.

ON WRIT OF CERTIORARI TO THE
SUPREME COURT OF FLORIDA




Writing for paper




Writing for

iPad 100% -

No. 11-39

In the Supreme Court of the United Stat

In the Supreme Court of the Tnited States

TMENT OF HEALTH AND HUMAN

ET AL., PETITIONER

OR PETITIONER
OF CERTIORARI (Minimum C ge Pr
TOTHE UNITED STATES 'RT OF APPEALS

FOR THE ELEVENTH CL. T

BRIEF FOR PETITIONERS
(Minimum ge Provisi




Mid-Century Workflow

i i
,‘HJ'I' Aawnt e

3 /
My A

foa W—*L—f’*m-h‘ L
j

ellac o

Aoy i ‘;/‘»w ,.’u;




| 980s Workflow
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|990s — 2000s Workflow

TRICT COURT
OF CALIFORNIA




2010s Workflow

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA




Courts issuing iPads
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http://raymondpward.typepad.com/la-appellate/2013/10/how-us-5th-circuit-judges-read-briefs.html

Richard C.Wesley
Second Circuit Court of Appeals

“The iPad was a game
changer for me.”

“With it, | can worl< from
anywhere as long as |
have wifi access.’

Source


http://abovethelaw.com/2014/08/todays-tech-a-federal-judge-and-his-ipad-part-1/

~201I: Clerks taught
how to use iPad

“Now | use it all the
time!”’

“And now, so do many
of my fellow judges ...

Source


http://abovethelaw.com/2014/08/todays-tech-a-federal-judge-and-his-ipad-part-1/

Judicial Retreat:

“Judge Lynch and | did a
demonstration”

* mark up PDFs

* memos with hyperlinked
cases

Every Second Circuit order:
= Before retreat = all paper

= After retreat = all PDFs

Source


http://abovethelaw.com/2014/08/todays-tech-a-federal-judge-and-his-ipad-part-1/

“[JJudges were ...

comfortable with
PDFs.”

“[W]e immediately
reduced the flow of
paper for a lot of the
court’s motion
practice.”

Source


http://abovethelaw.com/2014/08/todays-tech-a-federal-judge-and-his-ipad-part-1/




There’s a reason

...that’s less true today.



Paper = 300-600 ppi
(points per inch)
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LCD = 110 ppi
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Over Time: Better PPI
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“IW]e have known for
decades that 300 PPI
screens offer dramatically
faster reading speed than

Jakob Nielsen low-density monitors.”
Usability expert



'" Said to be Hard
" on Operators,

The work of a typeseticr in a modern

printing effice {8 very exacting, porticulacly

B he runs a linolype or typesetting machine.

II: 1'E1:_||.1||.'--".1: the closest attention and rapid 1:1:] Symp: nhetis
action of both brmn and hand.  This o ok

Better fonts



Remember Courier?






Times New Roman (
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Defaultin! 992

LT
"y
Ty
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" Times New Roman Times New Roman limc:

. -l
“' Times New Roman Times Nev

MICROS( )FT Times New Roman Tir
WINDOWS, Times New Romai
Version 3.1 Tlmes New RO]

Copyright @ LMicrozoft Corporaton 1985-1992.
All Rights Reserved.




Default in

Calibri

2

| '!/ ABCDabcd - Regular
Microso.ft ! ABCDade - BOId
Windows Vista ABCDabcd - Italic

i o ABCDabcd - Bold Italic







Conventional Wisdom

Paper = Serif
.g., Book Antiqua

Screens = Sans Serif







Rules require serifs

i

. _Hﬂ:-‘r - ..'-F*;.'”- Y
-y UNITED STATES

COURTS

Fed.R.App.P. 32(a)
(5) Typeface. ...

a. A proportionally
spaced face must
include serifs, but sans-
serif type may be used
in headings and
captions.

7th Cir.Typography

Studies have shown that long
passages of serif type are easier
to read and comprehend than
long passages of sans-serif type.
The rule accordingly limits the
principal sections of submissions
to serif type, although sans-serif
type may be used in headings
and captions.



But what if
documents are
consumed digitally?



In the Supreme Court of the United States

DEPARTMENT OF HEALTH AN
: TIO?

BRIEF FOR PETITI
(Minimum C Pre




Conventional Screen
Usability advice:

“stick to sans-serif”’

Screens are “too lousy to
render serifs properly”

Jakob Nielsen
Lauded usability expert

Letters blur




But we don’t know
how judges will
read briefs —
paper or screens.

What can we do!



There’s a font [set] and
technology for that.



“We believed that more and

more documents would never
be printed but would solely be
consumed on a digital device.”

Joe Friend
Microsoft

Forbes Article Dec.2013



http://www.forbes.com/sites/quora/2013/12/18/why-did-microsoft-change-the-default-font-to-calibri/

Joe Friend
Microsoft

“To support digital
consumption, the new fonts
were created to improve
screen readability. They
[Microsoft employees] do this
via a technology called
ClearType.”

Forbes Article Dec.2013



http://www.forbes.com/sites/quora/2013/12/18/why-did-microsoft-change-the-default-font-to-calibri/

LCDs — ClearType
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Fonts Designed for Clear Type

Cambria

The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly

Constantia

The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly

Calibri

The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly

Candara

The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly
The five boxing wizards jump quickly




PDFs have similar tech




Lawyers currently write for paper



... for judges and clerks
who read on screens.



So which do you choose?

Serif?

.g., Book Antiqua

In the Supreme Court of the United States a S e r I |

DEPAR 8 D Ht

(e.g., Arial)




Clear Type Fonts!?

Cambria Calibri — ey

The five boxing wizards jump quickly UNITED STATES [FtaslY

The five boxing wizards jump quickly V¢ I" COURITS quickly

The five boxing wizards jump quickly @ T .e five bo gy .1zards jur .y quickly
The five boxing wizards jump quickly Tne jive boxing wiz irt 's jump quickly

Constantia Candara

The five boxing wizards jump quickly The fire buxng wizarus jump quickly
The five boxing wizards jump quickly The five hoxirg wizards | ickly
The five boxing wizards jump quickly [l The five boxing wizards jump quickly

The five boxing wizards jump quickly Tigﬁ“cvhaﬁeg S.fénrrflfg.rmp quickly




Shifting culture



How do we read VWebsites!?
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Eye-tracking studies

Flahls
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Patterns




“IE]ye tracking supports
that users do not read all
of the content on a Web

page.”
—Usability.gov




“The use of content that
fits an F-shaped pattern
(such as headings
followed by paragraphs or
bullet points) increases
the likelihood that they
will be encountered by a
user who is skimming a
web page.”

—Usability.gov



“[U]tilize techniques for
making content easier to
read.

Highlight keywords,
use headings,

write short paragraphs,
and

utilize lists.’

—Usability.gov



of the Tnited

Changing Court Culture



Judges are people




At home, judges read online.




More so for Millennial clerks




Home — Screen
Work — Screen

One keeps the same brain.




iPad 100 -

Oklahoma Vows Review of Botched

Execution

ned on the
night after a large dose o atives had apparently not

been fully delivered, the Oklahoma chief of corrections rushed to call the

governor and the attorney general. Something had gone disastrou




Our screen habits have emerged
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General elimination of paper




“Master copy’ is electronic, not paper




Clerks draw from briefs.

% -
BARTLERY,

THE SCRIVENER

%% Herman Melville %

1 mh ik -




So make them functional.




In 1939 the Yorkshire Parish Register Society, of which the
Parish Register Section of the Yorkshire Archaeological Society is
the successor (the publications having been issued in numerical
sequence without any break) published as its Volume No. 108 the

In 1939 the Yorkshire Parish Register Society, of which the
Parish Register Section of the Yorkshire Archaeological Society 1s
the successor (the publications having been 1ssued in numerical
sequence without any break) published as 1ts Volume No. 108 the

“Scan to PDF” vs.“Print to PDF”



Typography:
Don’t take our word for it.



Objective Standards,
NOT Subjective Tastes.




Building cars?
Ask professionals.

Ferrari



Building documents?

NEW YORKER

~ THE WALL STREET JO

LA RUENTRATY, REPTEMDER 249, 3= Nikd 8 L AL Nib, G0

Ehe New York Time

Why poverty [sm't history

The " Terrorism in Britaln, agaln
Econo mlst Scooter Ubby and the Bush implasion

European rail takes off
Test and

The trouble with private equity

R & B Pt



Ask professionals.

- ) Typography for Lawyers
[ i-]c };]el]]ellts E‘{EIALg'U p y!flLI'\HEH & I":F-!'xLXQI".L DOCUMENTS

of Typographic Style

The Com p lete

Manual of |

- )

Chicago

100 Tips for
Persuasive Briefing in
Trial and Appellate Courts




Seventh Circuit

“This section of the handbook
also includes some suggestions
to help you make your
submissions more legible—and
thus more likely to be grasped
and retained.”

www.ca/.uscourts.gov/rules/type.pdf



http://www.ca7.uscourts.gov/rules/type.pdf

Eighth Circuit adopted by cross-reference

Cross-refers to the Seventh
Circuit typography guide,
which “contains much
useful information about
type and format.”

ca8.uscourts.gov/newcoa/publs/publs.htm




Effective Written Advocacy
Through Typography



Traditional (and valid)
typography considerations

... that most lawyers don’t pay attention to:




Font choice
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Not choosing (keeping the default) is a choice.



Times New Roman vs. better fonts




Seventh Circuit

“Professional typographers
using Times New
Roman for book-length (or
) documents. This
face was designed for
newspapers, which are
printed in

’»



Easterbrook

“Desktop publishing does not imply a
license to use or

and — and | assure
you that Times New Roman is

for long documents

despite the fact that it is the default in
some word processing programs. It is
designed for in
newspapers, for .




“Times is a classic text
face. Designed for use by
The Complete the Times of London (as its
Manual of new roman face, back in the
S1ah'al |930s),it has

T B S % i E 149N

1Y i | h i 1 1 ] I

| A R | | f.' ] el I

Al .I::I' :! . _JII "1-.__ » I\ = ‘! iL !-'_ A
S . [

, the
better to compose well in
the short lines of newspaper

“The wliimare typographic tood: a concse, bowurifal book »
that pulls toyetber crerything you nond b0 produce groot sypograply”

FRAME ROMANG
L

oy —




Typography for Lawyers

ESSENTIAL TOOL

R POLISHED & PERSUASIVE DOCUMEMN

TS

“If you have a choice about
using [imes New Roman,

. Use something
else....Did you make your
business cards and letterhead
at your local copy shop? No,
you didn’t, because you didn’t
want them to look

.If you cared enough to
avoid the copy shop, then you
care enough to avoid Times
New Roman.

You

are not apathetic.”



But don’t most courts require
Times New Roman?

B
_— "". LT : }




No.

Nearly all require only serif fonts.




Fed. R.App.P. 32(a)
(5) Typeface. ...

a. A proportionally spaced face must
include serifs, but sans-serif type may
be used in headings and captions.



The quick brown fox jumps over a lazy dogl— Times New Roman

Best Bets

The quick brown fox jumps over a lazy dog +— Garamond
The quick brown fox jumps over a lazy dog +— Baskerville Old Face

The quick brown fox jumps over a lazy dog +— Goudy Old Style

The quick brown tox jumps over a lazy dog — Bell M'T

The quick brown fox jumps over a lazy dog — Book Antiqua

The quick brown fox jumps over a lazy dog — Century Schoolbook



Spacing

Ly et TR metus. In pellentesque
Mulla-facilisi. Duis aliquet - - - - - f

in blandit, © 0

egestas
arcu.-Cla




“Double spaced”

Supreme Court R. 33:

“every document ... double spaced”

Fed.R.App.P.32(a)(4):

“text must be double-spaced”

Minn.L.R. 7.1(f):

“typewritten and double-spaced”



True ““double space” = 2.0x
|2 pt font = 24 pt spacing

Word “double space’ =
|2 pt font = spacing



[ Paragraph |E| | ?

Indents and Spacing | Line and Page Breaks
General

congue massa. Fusce posuere, magna §|| gment =]

Outline level: |Body Text Izl

libero, sit amet commodo magna eros

Indentation
. . . . Left: 0" = Spedal: By:
Nunc viverra imperdiet enim. Ful -
Right: 0" . First line E 0.4"

Mirror indents

Pellentesque habitant morbi tristd

Spacing
. . Before: 0pt =
turpis egestas. Proin pharetra NONUINIY -
After: 0pt =
s ——— Paragraph
s\ Tru e dO u ble space Indents and Spadng | Line and Page Breaks
b General
congue massa. Fusce posuere, magna || aigment [ - |

i i Cutline level: |Body Text |Z|
libero, sit amet commodo magna eros

i i i i Indentation
Nunc viverra imperdiet enim. Ful|| — Spedial: -
Right: 0 . First line v| o

Pellentesque habitant morbi tristi

Mirror indents

turpis egestas. Proin pharetra NONUINIY | | 5pa0ng
Before: Opt = Line spacing: At
After: 0pt = Exacty |E| 24pt




What do courts mean?

“Double space” =
|2 pt font = spacing

- ~‘Double space’ = 2.0x

== |2 pt font = 24 pt spacing



Tablets are smaller.

More (readable) lines per page are better.

OCTOBER TERM., 2011

NATIONAL FEDERATION OF INDEPENDENT
SINE ). SEBELIUS CRETAR

No. 11

In 2010, Con, € E dable e
] red by health

1dual mandate,
“minimum essential” he

o do not comply with the
i nent” to the F.




Line Spacing: |.2x to |.45x

“For most text, the
optimal line spacing is
between

of the point size.”

| 4pt font = | 7-20pt spacing




Headings

More than after

Keep with next

(Ipt) than body text

Heating 2 A. Eliminate Times New Roman

Heading 3 1. Seventh Circuit

Body Text

“Professional typographers avoid using Times New
brief-length) documents. This face was designed for new
narrow columns, and has a small x-height in order to squ
narrow space. Type with a small x-height functions well i




(Stip Opinion) OCTOBER TERM, 2011

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
heing done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinian of the Court but has been
prepared by the Reparter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. 8. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

NATIONAL FEDERATION OF INDEPENDENT
BUSINESS ET AL. v. SEBELIUS, SECRETARY OF
HEALTH AND HUMAN SERVICES, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELE TH CIRCUIT

No. 11-393.  Argued March 26, 27, 28, 2012—Decided June 28, 2012*

In 2010, Congress enacted the Patient Protection and Affordable Care
Act in order to increase the number of Americans covered by health
insurance and decrease the cost of health care. One key provision is
the individual mandate, which requires most Americans to maintain
“minimum essential” health insurance coverage. 26 U. 8. C. §5000A.
For individuals who are not exempt, and who do not receive health
insurance through an employer or government program, the means of
satiafying the requirement is to purchase insurance from a private
company. Beginning in 2014, those who do not comply with the
mandate must make a “[s]hared responsibility payment” to the Fed.
eral Government. §5000A(b)(1). The Act provides that this “penalty”
will be paid to the Internal Revenue Service with an individual's tax-
es, and “shall be assessed and collected in the same manner” as tax
penalties. §§5000A(), (2)(1)

Another key provision of the Act is the Medicaid expansion. The
current Medicaid program offers federal funding to States to assist
pregnant women, children, needy families, the blind, the elderly, and
the disabled in obtaining medical care. 42 U.S. C. §1396d(a). The
Affordable Care Act expands the scope of the Medicaid program and
increases the number of individuals the States must cover. For ex-

*Together with No. 11-398, Department of Health and Human Ser-
vices et al. v. Florida et al., and No. 11-400, Florida et al. v. Department
of Health and Human Services et al., also on certiorari to the same
court.

Margins

I the

United States Court of Appeals
Hor the Seventh Tircuit

No. 11-1453

WENFANG LIU,
Plaintiff-Appellant,

TIMOTHY MUND,
Defendant-Appellee.

Appeal from the United States District Court
for the Western District of Wisconsin
No. 3:09-cv-00500-wmc—William M. Conley, Chief Judge.

ARGUED JUNE 22, 2012—DECIDED JULY 12, 2012

Before POSNER, ROVNER, and WOOD, Circuit Judges.

POSNER, Circuit Judge. Timothy Mund, an American,
married Wenfang Liu, a Chinese woman 19 years
his junior, in China. Two years later the couple decided
to move to the United States. For Liu to be admitted as
a permanent resident on the basis of her marriage to
an American, her husband had to sign an “1-864 affidavit,”
agreeing to support his wife at 125 percent of the
poverty level (approximately $13,500 a year), even if
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Translating typography
considerations to screens



Tablets are smaller than 8.5” x | | pages

(Stip Opinion) OCTOBER TERM, 2011

will be
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. Detroit Timber &
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012—Decided June 2
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Narrower: Smaller Margins!?

(Stip Opinion) OCTOBER TERM, 2011

Syllabus

Where it is feasible, a syllabus (headnote) will be released. as is
heing done in connection with this case, at the time the opinion i issued.
The syllabus constitutes no part of the opinian of the Court but has been
prepated by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. 8. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

8 LME C F - UNITED STATES

NATIONAL FEDERATION OF INDEPENDENT SUEREMECOURT OF THE UNITED STATES

BUSINESS ET AL. v. SEBELIUS, SECRETARY OF
HEALTH AND HUMAN SERVICES, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 11-393.  Argued March 26, 27, 28, 2012—Decided June 28, 2012*

In 2010, Congress enacted the Patient Protection and Affordable Care
Act in order to increase the number of Americans covered by health
insurance and decrease the cost of health care. One key pr i
the individual mandate, which requires most Americans to maintain
“minimum essential” health insurance coverage. 26 U. 8. C. §5000A.
For individuals who are not exempt, and who do not receive health
insurance through an employer or government program, the means of

ing the requirement is to purchase insurance from a private
company. Beginning in 2014, those who do not comply with the
mandate must make a “[s]hared responsibility payment” to the Fed.
eral Government. §5000A(b)(1). The Act provides that this “penalty”
will be paid to the Internal Revenue Service with an individual's tax-
es, and “shall be assessed and collected in the same manner” as tax
penalties. §§5000A(c), (g)(1).

Another key provision of the Act is the Medicaid expansion. The
current Medicaid program offers federal funding to States to assist
pregnant women, children, needy families, the blind, the elderly, and
the disabled in obtaining medical care. 42 U.S. C. §1396d(a). The
Affordable Care Act expands the scope of the Medicaid program and
increases the number of individuals the States must cover. For ex-

*Together with No. 11-398, Department of Health and Human Ser-
vices et al. v. Florida et al., and No. 11-400, Florida et al. v. Department
of Health and Human Services et al., also on certiorari to the same
court.
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Simplify




Resist the temptation to make more




You need less.




Hyperlinks in briefs

Potentially thousands of pages (within page limits)



. but beware PDF/A

"W PACER

PUBLIC ACCESS TO COURT ELECTRONIC RECORDS

“The Judiciary is planning to change ...from PDF
to PDF/A.”

“The effect on hyperlinks will vary depending on
the specific PDF writer used to create or convert
the document.”

Some Acrobat versions will NOT automatically
open some hyperlinks.

pacer.gov/announcements/general/pdfa.html



http://www.pacer.gov/announcements/general/pdfa.html

Documents cannot be so complex (rich)
that the reader is lost

AMERICAN LEGAL HISTORY

The Beginnings of American Law, to 1760
a. Early Constitutionalism in America
i. American colonists frequently asserted their “ancient rights” as English
people
. The English have a cultural tradition of protecting their rights against
tyranny/ bad kings
i1i. Magna Carta 1215
1. Response to King John. Barons, etc forced him to sign it. It was
designed to protect the barons and their property. Later, became
more of an idealized myth of the English people of how they love
liberty/ hate tyranny
a. Became an underlying aspect of American Revolution
2. The fact that the government (king) is subject to the law was a
radical 1dea at the time
3. Rights Established:
a. Right to trial by jury
b. Law of the land = rudimentary idea of due process
i. The law is an external check on the King
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Tech is not an excuse to bury the court




E-discovery buries us;
we shouldn’t bury courts




Great briefs vs.Winning Briefs

“The difference

between the great
brief and the winning
brief is not one of
grammar and style.

... The difference
instead is focus.”

ABA:“Great Briefs and Winning Briefs”



http://books.google.com/books?id=6WJ7n9y2_mAC&lpg=PA78&ots=_GoyHfkXBz&dq="great briefs are magnificent"&pg=PA78#v=onepage&q&f=false

Great briefs vs.Winning Briefs

“It requires an
author to choose
the best argument
and then
intentionally to omit
other arguments.”

ABA:“Great Briefs and Winning Briefs”



http://books.google.com/books?id=6WJ7n9y2_mAC&lpg=PA78&ots=_GoyHfkXBz&dq="great briefs are magnificent"&pg=PA78#v=onepage&q&f=false

ARTICLE: Great briefs vs.Winning Briefs

“Most judges are
average. Most days are
average. Most winning
briefs are aimed at the
average judge on the
average day. Great briefs
are not.”’

ABA:“Great Briefs and Winning Briefs”



http://books.google.com/books?id=6WJ7n9y2_mAC&lpg=PA78&ots=_GoyHfkXBz&dq="great briefs are magnificent"&pg=PA78#v=onepage&q&f=false

Those concepts apply doubly to screens
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