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Why technology? 







How courts are dealing with it 



Minnesota’s eCourtMN initiative 

Annual Report  

http://www.mncourts.gov/?page=NewsItemDisplay&item=57073


National Conference of  
Appellate Court Clerks 

E-Filing in State Appellate Courts:  An Appraisal 

http://www.rkmc.com/~/media/PDFs/Presentation/E-Filing in State Appellate Courts - An Appraisal.pdf


25 Years Later, PACER, Electronic Filing 
Continue to Change Courts 
 

Access to Court Opinions Expands 

http://news.uscourts.gov/25-years-later-pacer-electronic-filing-continue-change-courts
http://news.uscourts.gov/25-years-later-pacer-electronic-filing-continue-change-courts
http://news.uscourts.gov/access-court-opinions-expands
http://news.uscourts.gov/access-court-opinions-expands


Eighth Circuit 

Michael Gans 
Clerk of Court 







Eighth Circuit Local Rules 

Local Rule 28A(g)(5): 
Addendum electronically 



Single login across all 
courts where lawyer 
is registered 



Customize screens 

Display specific information 

 



Emphasize remote access 

• For Lawyers 

• For Judges 



Court Privacy Rules 





Sealed Documents 

Motions to file documents (or parts of 
documents) under seal:  
 Must make motion 

 File in paper only 

 State party’s belief that motion to seal: 
• should be publicly available on PACER or  
• should remain sealed. 

May require two versions of brief: 
 Public, redacted version 

 Sealed, unredacted version 
Rule 25A(g)  



Sealed Documents 

If motion is granted: 

File sealed documents in paper only.   

Rule 25A(g)  



Privacy 

All filed documents:  

Refrain from including (or, where inclusion is 
necessary, partially redact) these personal data 
identifiers: 

1. Minors’ names  
(use initials only) 

2. Social Security numbers  
(use last 4 digits only); 

3. Dates of birth  
(use year of birth only); 

Rule 25A(h) 



Privacy (continued) 

All filed documents:  
Refrain from including (or, where inclusion is 
necessary, partially redact) these personal data 
identifiers: 

4. Financial account numbers  
(identify type of account, institution, and 
account number’s last four digits) 

5. Home address information  
(use phrases such as the “4000 block of Elm”) 

6. Addenda to criminal briefs  
must not include the Statement of Reasons or 
other confidential sentencing materials. 

Rule 25A(h) 



Privacy (continued) 

Filers bear sole responsibility for redactions 

 

 

Sex abuse victims: identify by initial only 

Rule 25A(h) 

J.A.D. 





Public can access: 

Case-based information 

 Litigant/party indexes 

 Summaries (e.g., party names) 

 Registers describing documents 

 Information about judgments, orders, or decrees 

 Filed documents (if scanned or e-filed) 

Court Calendars 

Neb. Ct. R. § 1-805 



Public cannot access: 

Statutory exclusions (Neb. Rev. Stat. §  84-712.05): 

 Medical records 

 Trade secrets 

 Social security numbers 

Exclusions under other statutes, rules, or caselaw: 
 Criminal history (under Security, Privacy, and 

Dissemination of Criminal History Information Act) 

 Adoption case records 

 Criminal victims’ names and addresses 
Neb. Ct. R. § 1-808 



Confidential and 
Sealed Records 

Record:  
Trial court must seal confidential portions 

Bill of exceptions:  
All sealed portions = one separate electronic file 

Images of sexually explicit conduct involving a child: 
Cannot scan or electronically transmit 

 

 
Neb. Ct. R. § 2-205 



Court-ordered under seal 

Cannot be e-filed. 

Neb. Ct. R. § 6-408 



Civil: Personal & Financial Info 
Not generally accessible: 
 Birth dates 

 social security numbers 

 financial account numbers 

Separate document: publicly inaccessible 

If electronic transmission: identify as confidential 

If in order, judgment, or decree, courts will: 
 seal original  

 provide redacted version for public view  

Responsibility for redaction: solely on parties and counsel 
Neb. Ct. R. §§ 6-1464, 6-1521, and 6-1701 



Criminal: Personal & Financial Info 
Documents may include: 
 references to social security numbers (but no digits) 

 birth year 

 minor child’s initials 

 account number (only last four digits) 

 date of birth of defendant (or person subject to 
detention) 

Protective orders: may require additional redaction or 
limit electronic access 
Responsibility for redaction: Solely on counsel 

Neb. Ct. R. §§ 6-1466 and 6-1524 



How do lawyers and  
judges deal with it? 



Rule 1.1  Duty of Competence 
Maintaining Competence 
[8] To maintain the requisite 
knowledge and skill, a lawyer 
should keep abreast of changes 
in the law and its practice, 
including the benefits and risks 
associated with relevant 
technology . . . . 

Ethical obligation: 
Keep up with technology 

http://www.rkmc.com/~/media/PDFs/Presentation/Duty of Competence.pdf


May judges conduct  
independent internet research? 

ABA Model Code of Judicial Conduct Rule 2.9(C):   
“A judge shall not investigate facts in a matter 
independently, and shall consider only the evidence 
presented and any facts that may properly be judicially 
noticed.” 

Comment [6]:  “The prohibition ... extends to 
information available in all mediums, including 
electronic.” 

No parallel provision in Code of Conduct for 
United States Judges 



Rules on Judicial Notice 

Fed. R. Evid. 201(c)(1):  

The court ... may take judicial notice on its own.” 

Fed. R. Evid. 201(d):  

“The court may take judicial notice at any stage of the 
proceeding.” 

 



“Judicial experience”  
and “common sense” 

Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009) 

“Determining whether a complaint states a plausible 
claim for relief will, as the Court of Appeals observed, 
be a context-specific task that requires the reviewing 
court to draw on its judicial experience and common 
sense.” 

 



Matthews v. Nat’l Football League Mgmt. Council, 
688 F.3d 1107, 1113 (9th Cir. 2012) 

“We take judicial notice of the fact that Matthews' 
teams played 13 games in California during 
Matthews’ 19-year career. See Tennessee Titans 
Team Page, NFL.com, 
http://www.nfl.com/teams/profile?team=TEN (last 
visited July 19, 2012).” 

http://www.nfl.com/teams/profile?team=TEN


State v. Peck, 773 N.W.2d 768, 775 n.3 
(Minn. 2009) (Anderson, P. dissenting). 

“A quick and rudimentary Internet search suggests 
that bong water is commonly altered using fruity 
flavors in an effort to mask the chemical flavor 
common to methamphetamine. 

 



United States v. Bari, 599 F.3d 176, 180  
(2d Cir. 2010) 

“The District Court’s independent internet 
research served only to confirm [its] common 
sense supposition.... 20 years ago, to confirm an 
intuition about the variety of rain hats, a trial judge 
may have needed to travel to a local department 
store. Today, ... a judge need only take a few 
moments to confirm his intuition by conducting a 
basic Internet search.”  

 



M.P. v. M.P., 54 a.3D 950, 955  
(PA. Super. 2012) 

“The trial court here abused its discretion by 
relying on information it obtained through its own 
internet search that took place after the hearing 
had been concluded and while under advisement 
by the court.” 



Fed. R. Evid. 201(e):  

“Opportunity to Be Heard. 
On timely request, a party is 
entitled to be heard on the 
propriety of taking judicial 
notice and the nature of the 
fact to be noticed. If the court 
takes judicial notice before 
notifying a party, the party, on 
request, is still entitled to be 
heard.” 

Opportunity to be heard 



Government Websites 

Rule 902(5):  

“Official Publications. A book, 
pamphlet, or other publication 
purporting to be issued by a public 
authority.” 

McGaha v. Baily, 2011 U.S. Dist. 
LEXIS 73389 (D.S.C. July 7, 2011):  

The “court may take judicial notice of 
factual information located in postings 
on governmental websites....” 

 

Self-Authentication 



Self-Authentication 

Newspapers / Periodical Websites: 
Self-Authenticating as of 12/1/2011 

Rule 101(b)(6):  “[A] reference to any kind 
of written material or any other medium 
includes electronically stored 
information.” 

Rule 902(6):  “Newspapers and 
periodicals.  Printed materials purporting 
to be newspapers or periodicals.” 

Rule 803(16):  “A statement in a 
document that is at least 20 years old and 
whose authenticity is established.” 

 



Link Rot – Perma 

Link Rot  

Lawrence Lessig’s study of link rot  
50% of SCOTUS links are dead 

Perma  
 Seeks to address link rot 

 Archives all judicially linked resources 

 30 law libraries will store archive copies 
• Diversity reduces the likelihood of the archive going fallow 

 ABA Journal article on Perma (Dec. 2013) 

http://www.rkmc.com/~/media/PDFs/Presentation/Is Link Rot Restroying Stare Decisis As We Know It.pdf
https://blogs.law.harvard.edu/futureoftheinternet/2013/09/22/perma/
http://www.abajournal.com/magazine/article/link_rot_is_degrading_legal_research_and_case_cites/


The Curious Appellate Judge 

“A judge who takes it upon herself 
to do fact research departs from 
her normal role and from the 
parties’ expectations about the 
sources of information on which 
the court will depend.” 

Appellate Courts’ Use of Internet Materials 

http://www.rkmc.com/~/media/PDFs/Presentation/The curious appellate judge.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/On the internet nobody knows youre a judge.pdf


The Curious Appellate Judge 

“The rules governing independent 
judicial research should therefore 
make it clear to both judges and 
litigants when research is and is 
not permitted, and should subject 
judge-supplied information to the 
same adversarial testing as any 
other kind of evidence.” 

Appellate Courts’ Use of Internet Materials 

http://www.rkmc.com/~/media/PDFs/Presentation/The curious appellate judge.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/On the internet nobody knows youre a judge.pdf


 Independent Judicial Research in the 
Daubert Age  
When Judges Google 
 Confronting Supreme Court Fact Finding 
 The Lure of the Internet and the Limits on 

Judicial Fact Research 
 Judicial Ethics and The Internet:  May Judges 

Search The Internet in Evaluating and 
Deciding a Case? (16 No. 2 prof. Law.2) 
 Attorneys Must Relitigate Cases for Free  

http://www.rkmc.com/~/media/PDFs/Presentation/Independent judicial research in the Daubert age.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/Independent judicial research in the Daubert age.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/When Judges Google Case.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/Confronting Supreme Court Fact Finding Article.pdf
http://www.briggs.com/files/upload/Magnuson_Lure-of-the-Internet.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/The Lure of the Internet_Judicial Facts Article.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/The Lure of the Internet_Judicial Facts Article.pdf
http://www.americanbar.org/content/dam/aba/migrated/judicialethics/resources/TPL_jethics_internet.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/judicialethics/resources/TPL_jethics_internet.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/judicialethics/resources/TPL_jethics_internet.authcheckdam.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/Must Relitigate for Free.pdf


Impact on standard of review 

 The Unblinking Eye Turns Appellate Law: 
Cameras in Trial Courtrooms and Their 
Effect on Appellate Law 

 Thawing Out the Cold Record 

 Deference in a Digital Age 

http://www.rkmc.com/~/media/PDFs/Presentation/Unblinking eye turns to appellate law.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/Unblinking eye turns to appellate law.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/Unblinking eye turns to appellate law.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/Thawing out the cold record.pdf
http://www.rkmc.com/~/media/PDFs/Presentation/Deference in a digital age.pdf


Effective advocacy in  
a technological world 



Not superficial;  
this is advocacy 



Of course.  
Substance is essential. 



. . . but presentation matters. 



Writing for paper 



Writing for screens 



Mid-Century Workflow 



2010s Workflow 



“I can’t read on screens!” 



Paper = 300-600 ppi  
(points per inch) 



CRT = 60 ppi 



Tablets = ~ 300 ppi 



Jakob Nielsen 
Usability expert 

“[W]e have known for 
decades that 300 PPI 
screens offer dramatically 
faster reading speed than 
low-density monitors.” 



Changing Court Culture 



Lawyers currently write for paper 



. . . for judges and clerks  
who read on screens. 



At home, judges read online. 



Home → Screen  
Work → Screen 

One keeps the same brain. 





Eye-tracking studies 



F Patterns 



“[E]ye tracking supports 
that users do not read all 
of the content on a Web 
page.” 

—Usability.gov   



“Obviously the most 
important information 
should be in the first two 
paragraphs.” 

—Usability.gov   



“[U]tilize techniques for 
making content easier to 
read.  

• Highlight keywords 

• use headings 

• write short paragraphs  

• utilize lists.” 

—Usability.gov   



Ask professionals. 



Better fonts 



Remember Courier? 





Times New Roman (1932) 

Condensed = more text per page 



“Times is not a classic text 
face. Designed for use by 
the Times of London (as its 
new roman face, back in the 
1930s), it has comparatively 
narrow characters, the 
better to compose well in 
the short lines of newspaper 
columns.” 



But don’t most courts require  
Times New Roman? 



No. 

Most require only serif fonts. 

Sans Serif 









Fed. R. App. P.  32(a) 

(5) Typeface.  . . . 

a. A proportionally spaced face must 
include serifs, but sans-serif type may 
be used in headings and captions. 



Paper = Serif 
(e.g., Book Antiqua) 

Conventional Wisdom 

Screens = Sans Serif 
(e.g.,  Arial) 





But we don’t know 
how judges will 
read briefs — 
paper or screens. 
 
What can we do? 



Forbes Article Dec. 2013 

Joe Friend 
Microsoft 

“To support digital 
consumption, the new fonts 
were created to improve 
screen readability. They 
[Microsoft employees] do this 
via a technology called 
ClearType.” 

http://www.forbes.com/sites/quora/2013/12/18/why-did-microsoft-change-the-default-font-to-calibri/


LCDs – ClearType 

No ClearType ClearType 



Fonts Designed for ClearType 

   

Serif Sans Serif 



Headings 

• More white space before than after 

• Keep with next  

• Slightly larger (1pt) than body text 



Footnotes? 



Simplify 



Resist the temptation to make more 



You need less. 



Hyperlinks in briefs 

Potentially thousands of pages (within page limits) 



. . . but beware PDF/A 

“The Judiciary is planning to change . . . from PDF 
to PDF/A. “ 

“The effect on hyperlinks will vary depending on 
the specific PDF writer used to create or convert 
the document.” 

Some Acrobat versions will NOT automatically 
open some hyperlinks. 

pacer.gov/announcements/general/pdfa.html 

http://www.pacer.gov/announcements/general/pdfa.html


Documents cannot be so complex (rich) 
that the reader is lost 



Especially for screens 

Cannot as easily flip between pages 



Skimmable and digestible 



Tech is not an excuse to bury the court 



E-discovery buries us;  
we shouldn’t bury courts 



“The difference 
between the great 
brief and the winning 
brief is not one of 
grammar and style.  
. . . The difference 
instead is focus.” 

Great briefs vs. Winning Briefs 

ABA: “Great Briefs and Winning Briefs” 

http://books.google.com/books?id=6WJ7n9y2_mAC&lpg=PA78&ots=_GoyHfkXBz&dq="great briefs are magnificent"&pg=PA78#v=onepage&q&f=false


“It requires an 
author to choose 
the best argument 
and then 
intentionally to omit 
other arguments.”  

Great briefs vs. Winning Briefs 

ABA: “Great Briefs and Winning Briefs” 

http://books.google.com/books?id=6WJ7n9y2_mAC&lpg=PA78&ots=_GoyHfkXBz&dq="great briefs are magnificent"&pg=PA78#v=onepage&q&f=false


“Most judges are 
average. Most days are 
average. Most winning 
briefs are aimed at the 
average judge on the 
average day. Great briefs 
are not.” 

ARTICLE: Great briefs vs. Winning Briefs 

ABA: “Great Briefs and Winning Briefs” 

http://books.google.com/books?id=6WJ7n9y2_mAC&lpg=PA78&ots=_GoyHfkXBz&dq="great briefs are magnificent"&pg=PA78#v=onepage&q&f=false


Those concepts apply doubly to screens 



Questions? 

 
   
   
     
  



FIN 
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